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J   U  D  G  M  E  N  T 

 

1.   Being highly aggrieved by the order  dated 09-09-2014, passed by   

learned Chief Judicial Magistrate, Sonitpur, Tezpur, in P. No. 680/2014, Md. Abdul 

Mazid  has filed this Criminal Revision petition u/s 397/399 Cr.P.C. impugning the 

aforesaid order.   

 

 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
Criminal Revision Case NO.         :-     58 (S-3)/2014 

 
 

Present      : Mridul Kumar Kalita, AJS 
Sessions Judge,  
Sonitpur,Tezpur. 
 
 

Parties  1. Md. Abdul Mazid, 
S/O Late Izzat Ali, 
Resident of village - Bhitorsuti,   
P.S. –Tezpur,  
Dist. Sonitpur,(Assam). 
 

  -vs- 
 

 
 

1. State of Assam represented 
by the Public Prosecutor, 
Sonitpur at Tezpur.  
  

Counsel for the Petitioner : Syed Iske Alam, Sr. Adv. 
Sri A. Bhuyan, Advocate. 
 

 
Counsel for Opposite Party : Mr. Hari Prasad Sedai 

Public prosecutor 
Sonitpur. 
 

Date of hearing  : 25/05/2015 
 
 

Date of Judgment : 09/06/2015 
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2.   The facts relevant for considering the instant revision petition are, in brief, 

as follows:- 

  (i) One Md. Abdul Kadir had filed a Civil Suit which was registered as Title 

Suit No. 55 of 2008 against the present criminal revision petitioner and four others in 

the Court of learned Munsiff No.1, Sonitpur, seeking declaration of the right, tile and 

interest and recovery of possession in respect of the property mentioned in the 

schedule to the claim. The said suit was decreed in favour of the plaintiff on 04-08-

2014.      

   (ii) It is stated that, on 06-08-2014 at about 9 a.m., the decree holder 

without any execution proceeding entered into the suit land and with the help of 

some hooligans demolished the structures standing on the suit land. The decree 

holder was helped by police personnel. When the present petitioner arrived at the 

suit land the decree holder and one Sri Someswar Borah, SI of police, abused him in 

filthy language and warned him that they would kill him if he raises any hue and cry. 

It is also alleged that the said SI of Police declared that the possession of the suit 

land is delivered to Decree holder. Thereafter, they took away all the CI sheets, 

bamboo and timber of the demolished house in a Tempo bearing registration No. AS- 

12 -E-3630 and thereby committed dacoity/theft in broad day light. It is also stated 

that there was no order of any competent Court to render police help in such 

demolition.   

  (iii) On 07-08-2014, the present petitioner filed a complaint in the Court of 

Chief Judicial Magistrate, Sonitpur, against Md. Abdul Kadir, Sri Someswar Borah, SI 

of Police and some other persons in connection with the said incident. Learned Chief 

Judicial Magistrate, Sonitpur, sent the said complaint to the Officer-in-Charge of 

Tezpur Police Station for enquiry with a direction to submit report within ten days. 

Accordingly, on 09-09-2014 a report was furnished to the learned Chief Judicial 

Magistrate, Sonitpur, who passed following order on that day:-  

“Perused police report. 

I found no such material to proceed with the complaint. 

As such, the complaint is dropped.” 

 

3.   The aforesaid order dated 09-09-2014 is impugned in this instant criminal 

revision petition. The petitioner has taken, inter-alia, following grounds for impugning 

the aforesaid order:-   
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  (i) for that the impugned order dated 09-09-2014 of the learned Chief 

Judicial Magistrate was made without exercising judicial discretion and application of 

judicial mind which is contrary to law and cannot be sustained in law and equity;  

  (ii) for that the learned Chief Judicial Magistrate has accepted the bias 

police report without considering the gravity of offence committed by a responsible 

police officer and other accused person. Even the police report itself revealed that 

the police went to the suit land along with said Md. Abdul Kadir and demolished a 

kutcha house on 06-08-2014. But contrary to the said Police Report, no Court order 

was passed to evict the present petitioner from the suit land. Hence the police 

officials are in hands and gloves with the decree holder Md. Abdul Kadir and they 

together conspired against the present petitioner by forcefully thrown him out of the 

suit land in a most illegal manner. But the said aspect was completely overlooked by 

the Learned Chief Judicial Magistrate and without applying his judicial mind simply 

relied on the police report which is a bias and one sided report as police personnel 

were involved in the matter and dropped the complaint of the present petitioner 

without any lawful reason. Hence, the said order is liable to be set aside ; and  

  (iii) for that the learned court below has misconceived and misread the 

provisions of Law which shows absolute non-application of mind while dropping the 

complaint of the present petitioner vide P. No. 680/14 dated 07-08-2014. As such the 

said order is not sustainable in law.    

 

4.    I have perused the case record of Petition. No.680/14 of the Court of 

learned Chief Judicial Magistrate, Sonitpur  and heard learned counsels of both sides.    

 

5.    On perusal of the record, it appears that on 07-08-2014, as stated earlier, 

a complaint was filed in the Court of learned Chief Judicial Magistrate, Sonitpur, by 

the present criminal revision petitioner, against six accused persons, inter-alia, 

alleging commission of offence u/s 448/506/379/380/352/447/451/440/120(B)/34 of 

IPC. It appears that the complainant was not examined u/s 200 Cr.P.C and the 

complaint petition was forwarded to the Officer-in-Charge of Tezpur Police Station by 

making an endorsement on the body of the petition in following manner:- 

“Forwarded to the O/C Tezpur PS for enquiry 

and submit report within ten days.” 
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6.   It appears that on 28-08-2014 the Officer-in-Charge of Tezpur Police 

Station forwarded a report furnished by Sri Pradip Kr. Baruah, SI of Police, 

Mahabhairab Police Out Post, inter-alia, stating that Md. Abdul Kadir and his family 

members have taken over possession of the suit land in pursuant to the order dated 

04-08-2014 of the Court of Munsiff, Sonitpur and as per the prayer submitted by Md. 

Abdul Kadir, O/C Tezpur Police Station deputed Sri Someswar Borah, ASI with one 

section of armed force to maintain law and order at the place of occurrence. It 

appears, from the statement made in the petition, that the suit was decreed on 04-

08-2014 and possession was taken over on 06-08-2014. There is no mention about 

any execution proceeding pending in connection with the aforementioned civil suit. It 

is a settled position of law that in execution of a decree of a Civil Court, police help is 

provided by the Executing Court under Rule 203 of the Gauhati High Court’s Civil 

Rules and Orders. It is also a settled position that police help is to be regarded as an 

extreme state and it should not be recommended unless the Court is fully convinced 

of the existence of grave emergency. However, in the instant case, there is no 

reflection in the police report that such police help was rendered on the orders of a 

competent executing Court.  

7.  That apart, the procedure followed by the learned Chief Judicial 

Magistrate in the instant case is not in conformity with the provisions 

prescribed by the Code of Criminal Procedure. It appears to be faulty and 

lacking the sanction of law. Chapter XV of the Code deals with the complaints to 

Magistrates. It has four Sections, 200 to 203, which read as under: 

Section-200. Examination of Complainant.- A Magistrate 
taking cognizance of an offence on complaint shall 
examine upon oath the complainant and the witnesses 
present, if any, and the substance of such examination 
shall be reduced to writing and shall be signed by the 
complainant and the witnesses, and also by the 
Magistrate: 
Provided that, when the complaint is made in writing, the 
Magistrate need not examine the complainant and the 
witnesses- 
(a) If a public servant acting or purporting to act in the 
discharge of his official duties or a court has made the 
complaint; or 

(b) If the Magistrate makes over the case for inquiry, or 
trial to another Magistrate Under Section 192: 
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Provided further that if the Magistrate makes over the 
case to another Magistrate Under Section 192 after 
examining the complainant and the witnesses, the latter 
Magistrate need not re-examine them. 
 
Section 201. Procedure by Magistrate not competent to 

take cognizance of the case.-  
If the complaint is made to a Magistrate who is not 
competent to take cognizance of the offence, he shall, - 

(a) If the complaint is in writing, return it for presentation 
to the proper court with an endorsement to that effect; 

(b) If the complaint is not in writing, direct the 
complainant to the proper court. 

Section 202. Postponement of issue of process.-- (1) Any 
Magistrate, on receipt of a complaint of an offence of 
which he is authorised to take cognizance or which has 
been made over to him Under Section 192, may, if he 
thinks fit, and shall, in a case where the accused is residing 
at a place beyond the area in which he exercises his 
jurisdiction postpone the issue of process against the 
accused, and either inquire into the case himself or direct 
an investigation to be made by a police officer or by such 
other person as he thinks fit, for the purpose of deciding 
whether or not there is sufficient ground for proceeding: 

Provided that no such direction for investigation shall be 
made- 

(a) Where it appears to the Magistrate that the offence 
complained of is triable exclusively by the Court of 
Sessions; or 

(b) Where the complaint has not been made by a Court, 
unless the complainant and the witnesses present (if any) 
have been examined on oath Under Section 200. 

(2) In an inquiry under Sub-section (1), the Magistrate 
may, if he thinks fit, take evidence of witness on oath: 

Provided that if it appears to the Magistrate that the 
offence complained of is triable exclusively by the Court of 
Session, he shall call upon the complainant to produce all 
his witnesses and examine them on oath. 

(3) If an investigation under Sub-section (1) is made by a 
person not being a police officer, he shall have for that 
investigation all the powers conferred by this Code on an 
officer in charge of a police station except the power to 
arrest without warrant. 

Section 203. Dismissal of complaint.-If, after considering 
the statements on oath (if any) of the complainant and of 
the witnesses and the result of the inquiry or investigation 
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(if any) Under Section 202, the Magistrate is of opinion 
that there is no sufficient ground for proceeding, he shall 
dismiss the complaint, and in every such case he shall 
briefly record his reasons for so doing. 

Section 156 of the Code of Criminal Procedure which deals with power of police to investigate in a 

cognizable case provides as follows:- 

Section 156. Police Officer's power to investigate 

cognizable case. –  

(1) Any officer in charge of a police station may, without 
the order of a Magistrate, investigate any cognizable case 
which a Court having jurisdiction over the local area within 
the limits of such station would have power to inquire into 
or try under the provisions of Chapter XIII. 

(2) No proceeding of a police officer in any such case shall 
at any stage be called in question on the ground that the 
case was one which such officer was not empowered 
under this section to investigate. 

(3) Any Magistrate empowered Under Section 190 may 
order such an investigation as above mentioned 

8.   It is clear from the above provisions of the Code of Criminal Procedure that 

whenever any complaint is filed before Chief Judicial Magistrate alleging commission of an 

offence he has only following two courses of action open for him – 

   (a) Either the complainant has to be examined u/s 200 Cr.P.C. and if 

required an enquiry u/s 202 Cr.P.C can be made or investigation can be directed by 

police u/s 202 Cr.P.C. for the limited purpose of finding out whether a prima-facie 

case for issuance of process against the accused persons has been made out.  

      (b)  Ld. Magistrate can direct investigation to be made by the Officer-in-

Charge of concerned Police Station u/s 156 (3) Cr.P.C. In such a case, the Police shall 

have to submit report u/s 173 of Cr.P.C.     

 

9.  Police can be directed by a Magistrate to investigate, in a case, only under two 

provisions, either u/s 156(3) Cr.P.C or u/s 202(1) Cr.P.C. However, in the instant case, it 

appears that the course adopted by the learned Chief Judicial Magistrate do not fall in any 

of the above mentioned two courses. Neither the complainant was examined u/s 200 

Cr.P.C, in this case, nor was the police directed to investigate u/s 156(3) Cr.P.C. It is 

apparent whenever a direction u/s 156(3) Cr.P.C is given to police to investigate, the 

Magistrate cannot fix a specific time limit as is done in this case by fixing a time of ten 
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days. In the instant case, the report submitted by the police, cannot be regarded as a 

report u/s 173 of Cr.P.C., as the mandate of Section 173(2) Cr.P.C is not followed therein; 

neither it is in the prescribed format nor the requisite information has been provided with. 

A Complaint can be dismissed only in accordance with the provisions contained in Section 

203 Cr.P.C. The complainant has been kept in complete dark about the fate of his 

complaint. One another glaring irregularity which has come to notice is that no complaint 

case was registered in this case and only one petition number has been assigned to the 

complaint and entire proceeding followed with the reference to the said petition number. 

Whatever be the fate of a complaint filed by a complainant, it has to be registered as a 

Complaint Case. By not following, what has been prescribed by law, Ld. Chief Judicial 

Magistrate has prejudiced the rights and interest of the complainant in this case. 

 

10. For the reasons stated above, it appears that there is a manifest illegality in the 

order dated 09/09/2014, passed in P.No.680/2014 by learned Chief Judicial Magistrate, 

Sonitpur which requires interference by this Revisional Court. The order dated 

09/09/2014, passed in P.No.680/2014 by learned Chief Judicial Magistrate, Sonitpur, is 

accordingly, set aside. 

11.     Send back the record maintained in connection with P.No.680/2014 to the Court 

of learned Chief Judicial Magistrate, Sonitpur. 

12. Let a copy of this order be sent to the learned Chief Judicial Magistrate, Sonitpur, 

Tezpur.   

  Given under my hand and seal of this court on this day, the 09th day of June,  

2015.  

 

 

               (M.K. Kalita) 
             Sessions Judge, 
            Sonitpur, Tezpur.  

Dictated and corrected by me. 
 
 
 
  (M.K. Kalita) 
 Sessions Judge, 
Sonitpur, Tezpur.  
 
Transcribed and typed by me. 
 
(R. Hazarika) Steno. 


